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Consular visa processing is a central but often
neglected area of immigration law. This Briefing
updates the November 1990 Briefing,' and pro-
vides a guide to a critically important aspect of
consular processing—the lawyer’s role in review
of consular visa refusals.

Many knowledgeable immigration practitio-
ners know little about processing visa applications
at consulates and avoid direct involvement in con-
sular cases. Respected immigration treatises tend
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to ignore the law as it relates to consular cases.
While Congress shifted the authority to establish
and review U.S. visa policy from the Department
of State (DOS) to the Department of Homeland
Security (DHS) in 2002, Congress seems little in-
terested in legislation to reform consular visa pro-
cessing, aside from adding enhanced security-re-
lated procedures.?

Reasons for Lawyer Lack of Interest. The prima-
ry reason for lawyers’ indifference or aversion to
involvement in the consular process is the fact
that consuls have virtually absolute authority to
make decisions concerning a client’s case, with no
meaningful review and no right for the lawyer to
be present at the consulate to present legal argu-
ments. A consular visa practice can be a humiliat-
ing experience—with doors to consulates barring
entrance to lawyers, visa windows slammed shut,
and telephone calls and letters left unanswered. As
Jan Pederson, former Chair of the AILA Visa Of-
fice Liaison Committee states, “you have to know
how to grovel” to be successful in a consular visa
practice. At the very least, a lawyer has to be very
persistent and extremely diplomatic.

*Robert A. Free is of counsel at the Seattle, Washington law
firm of MacDonald Hoague & Bayless, a firm practicing im-
migration law since 1952. His practice is limited to immigra-
tion matters. He has been the Chapter Chair of the Washington
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AILA’s Visa Practice Committee.

Andrew T. Chan is an associate attorney at MacDonald
Hoague & Bayless. Andrew’s practice focuses on immigra-
tion and nationality law. He is an active member of AILA
and currently serves as Consular Committee Chair for the
Washington Chapter.
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Need for Lawyer Involvement. Lawyers do a dis-
service to visa seekers and the practice of immi-
gration law by avoiding involvement in consular
processing, painful as it may be. Lawyers must as-
sert their client’s right to have the lawyer involved
in consular processing. They should use the op-
portunities that do exist to present visa applica-
tions and to obtain limited review of visa denials.
This may involve going to federal court, as did
Peter Schey in successfully obtaining reversal of
an E-2 visa revocation by a consular officer in Van-
couver, Canada, and as has Margaret McCormick
in suing the State Department for the denial of an
immigrant visa by a consular officer in Honduras.?
Lawyers must continue to press for legislation
that at least creates an opportunity for administra-
tive review of visa denials. In 1990, the American
Bar Association adopted a resolution supporting
administrative review of consular visa denials
and the right to lawyer presence at consular inter-
views.* Similarly, the Administrative Conference
of the United States recommended administrative
review of visa denials and the right to lawyer pres-
ence.’ Since the early 1990’s, the possibility of ad-
ministrative review of consular visa decisions has
largely been ignored. Immigration lawyers should
actively encourage legislation and speak out on
these issues at congressional hearings. Until the
law is reformed, however, immigration practitio-
ners must continue to write letters, send e-mails,
telephone, appear in person, and, if appropriate,
litigate consular cases.

Summary of Contents. This Briefing focuses on
what lawyers should do when faced with visa re-
fusals. It discusses: (1) preparing a visa applica-
tion with review in mind; (2) obtaining review of
visa refusals by the principal consular officer at
the consular post; (3) requesting advisory opinions
on legal matters from the State Department’s Visa
Office; (4) utilizing the Visa Office’s “LegalNet” e-
mail inquiry system; and (5) promoting legislative
reform of consular visa processing.

CONSULAR ABSOLUTISM

Visa applications at consular posts occur in the
context of consular absolutism. For 56 years the
consular visa system has been controlled by the
Immigration and Nationality Act (INA). At the
time of the INA’s enactment in 1952 court cases
had already precluded judicial review of consular
visa decisions on the basis that no statutory autho-
rization for such review existed.® The INA exempts
consular visa decisions from the supervisory au-
thority of the Secretary of State, and this has been
interpreted as precluding administrative review
of consular visa decisions.” Therefore, under case
law and interpretations of the INA, consular of-
ficers are regarded as having absolute, unreview-
able authority to grant or refuse visas. Consular
absolutism has often been criticized.® This Briefing
discusses several proposals for increasing the op-
portunities for review of consular decisions.

LAWYER PREPARATION OF CONSULAR
VISA APPLICATIONS

Too often, immigration practitioners assume
thatif the consul is aware that a lawyer is involved,
it may hurt more than help the applicant’s case.
This may be true in simple B-2 visa cases, because
it would seem rather strange to hire a lawyer to
obtain a visa to visit Disneyland. However, most
other types of nonimmigrant and all immigrant
cases, as well as some unusual B-2 cases, benefit
from lawyer involvement. It is unwise to presume
that a consular officer has an anti-lawyer prejudice.
Even if the lawyer knows that a particular consul
does not hold lawyers in high regard, courteous
and carefully prepared representation ultimately
benefits the client.

The State Department has formally recognized
the importance and value of lawyer preparation of
consular visa cases. In an AILA /Visa Office Liai-
son Committee Meeting, the Visa Office made the
following statement: °
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There is an appropriate role for attorneys to
play in the visa process; the involvement of
an attorney in a visa case does not signify
anything amiss. The majority of attorneys are
aware of and adhere to the rules of the game.
In the sometimes complex world of visas, a
good attorney can prepare a case properly,
weed out “bad” cases, and alert applicants to
the risks of falsifying information presented
to the consular officer. The attorney can help
the consular officer by organizing a case in
a logical manner; by clarifying issues of con-
cern; by avoiding duplication of effort (re-
ducing interview time); and by providing the
applicant with the necessary understanding
of the intricacies of the visa process thereby
easing the pressure on consular sections to
provide information to the applicant.

¢ FAM Requirements: Recognize and
Correspond with Lawyers

Notice of Representation. The State Department’s
Foreign Affairs Manual (FAM)" requires consular
officers to recognize a lawyer-client relationship
and correspond directly with lawyers." The FAM
provides that a consular officer may accept a let-
ter on printed letterhead from a lawyer asserting
a lawyer-client relationship as proof of represen-
tation. U.S. Citizenship and Immigration Services
(USCIS) Form G-28 is acceptable, but not required,
as proof of a lawyer-client relationship. If the con-
sular officer has reasonable doubt as to the repre-
sentation claim, the consul must obtain confirma-
tion of representation from the visa applicant. The
Visa Office has advised consuls that it is improp-
er to request information about attorneys’ fees
or make any reference to attorneys’ fees.'? Even
though consuls are periodically reminded of this
policy, complaints are still received by AILA that
consular officers inquire into lawyer-client fee ar-
rangements."

Correspondence with Lawyers. Even when the
applicant lives in the consular district and the
lawyer is in the U.S., consuls are required to cor-
respond directly with the lawyer. In all cases, con-
suls are permitted to correspond directly with the
applicant as well, if a copy of the communication
is given simultaneously to the lawyer."* In immi-
grant visa (IV) cases, consular officers are required
to notify the lawyer of record of action taken at
the final immigrant visa appointment.'”” However,
many consulates do not comply with this require-
ment or if they do, they do so by way of a sum-
mary form letter.

Lawyer Cover Letters. Although some consuls
may ignore the policy requiring correspondence
with lawyers, lawyers should pursue the opportu-
nity to correspond in order to assist clients in their
visa applications. The authors” policy, if unable to
accompany the client to the consulate, is to provide
every client visa applicant with a lawyer cover let-
ter to the consul. In addition to listing enclosures,
the cover letter should contain a summary of im-
portant facts and legal arguments. Also, an affida-
vit from the visa applicant, affidavits from other
family members or relevant parties, and a letter
from the employer can be included to present a
fully documented application. Visa Office officials
disagree with the proposition asserted in the in-
famous Garrisi tape (a videotape circulated by
the State Department to numerous consular posts
containing one convicted lawyer’s views on visa
fraud) that detailed documentation is evidence of
a fraudulent application.'

FAM Citations. In correspondence with consul-
ar officers, it is important to cite pertinent State De-
partment regulations and provisions of the FAM,
not only to advise the officer of the applicable law
and policies, but also to indicate that you are well
prepared and knowledgeable about your client’s
legal rights. The FAM contains very useful infor-
mation, in readable form, often written to support
approval rather than denial of a case. For example,
the FAM notes regarding INA § 212(a)(6)(C)(1)"
ineligibility (fraud or willful misrepresentation
for the purpose of obtaining a visa, admission, or
other benefits) contain several helpful statements
that can be used to argue against a finding of in-
admissibility." The FAM also contains helpful in-
formation about what is a crime involving moral
turpitude and what is a conviction for purposes
of finding ineligibility."” Visa Office informal inter-
pretations of the FAM can also be helpful in over-
coming the possibility of a finding of inadmissibil-
ity. The FAM’s well-organized Table of Contents
will help lawyers decide which notes to cite in
cover letters or briefs.

€ Lawyer Participation in the Visa
Interview

Post Discretion. The FAM provides that each
consular post continues to have the discretion to
establish its own policies regarding the extent to
which attorneys and other representatives may
have physical access to the consulates or attend
visa interviews.”’ Whatever policies are set must
be consistent and applied equally to all through-
out that consular post.”? If the lawyer knows that
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lawyer presence may be permitted at the visa inter-
view, the lawyer should consider appearing with
the client at the interview. Not all consuls will re-
quire the lawyer to stand at the interview window.
Some—though this is relatively rare—may invite
the applicant and lawyer into the consul’s office
for a cordial and civilized interview. For example,
the U.S. Consulate General in Vancouver, Canada
currently has a policy of permitting lawyers to ac-
company their clients to the visa interview. The
consular officer retains the discretion to decide
to what extent the lawyer may participate during
the interview.” On the other end of the spectrum,
consulates in Mexico have barred lawyers from
even entering the consulates, let alone allowing at-
torney representation during the visa interview.*
Even the imperfect experience of talking with the
consul through an interview window may benefit
a client. Lawyers should always determine the
particular procedure at a consulate before trying
to appear.

Non-Interview Meetings with Consuls. Even at
posts that do not permit lawyer presence at visa
interviews, some consular officers will neverthe-
less meet with a lawyer to discuss the case gen-
erally and listen to legal arguments. The authors
have had such general meetings with consular of-
ficers in Ciudad Juarez, Sapporo, Hong Kong, Tai-
pei, Managua, New Delhi, Madras, London, and
Vancouver. All of these meetings were arranged
by appointment with the consular officer. At the
meeting, the consular officers were provided with
copies of relevant documents pertaining to the
case and a summary of facts and legal arguments
contained in a letter addressed to the consular of-
ficer. It is the authors’ opinion that these presen-
tations increased the client’s chance of obtaining
visa approval.

The best way to avoid the problems of consul-
ar absolutism is to carefully prepare and present
the client’s visa application from the outset. If re-
view at the consular post or an advisory opinion
is still necessary, these procedures will be aided
by a carefully prepared and documented visa ap-
plication.

Example: In E-2 “essential employee” visa ap-
plications for several Japanese roe/fish quality
inspectors, the NIV consular officer in Sapporo
had several questions and concerns about the pre-
sented applications. After attempting to deal with
the issues via letter and phone calls, the author
arranged an in-person meeting with the consular
officer and flew to Sapporo to attend the meeting.
The meeting was not part of a NIV interview but

was held in the consul’s office, without the clients
being present. After a full discussion of the cases,
all of the visas were issued the next day.

REVIEW AT THE CONSULAR POST
¢ Visa Refusals

If a consular officer refuses a visa after deter-
mining that the applicant is inadmissible, the offi-
cer shall provide the applicant with a timely writ-
ten notice that states the determination and lists
the specific provision or provisions of law under
which the applicant is inadmissible.”

When a visa applicant is refused an NIV visa,
the consular officer must first inform the appli-
cant orally of both the section of law under which
the visa was refused and the factual basis for the
refusal, unless the information is classified, sensi-
tive but unclassified (SBU), or was obtained from
another U.S. government agency.® In any NIV
case involving a refusal under any provision of
the law, the post must also provide the applicant
and any attorney of record with a completed Visa
Refusal Letter (State Department Form OF-194),
setting forth the ground(s) of refusal.”” The con-
sular officer must enter the reason for visa refusal
into the NIV computer system in the “remarks”
section, and annotate the upper right hand sec-
tion of Form DS-156 with the date of refusal, ini-
tials of the refusing officer, and the section of law
under which the applicant was refused.” If the
case involves a permanent ground of inadmissi-
bility, the consular officer must explain whether
or not administrative relief (usually a waiver) is
available.” If the case involves a non-permanent
ground of inadmissibility, the officer should ex-
plore the availability of any means of relief, and
inform the applicant of such.*

The IV refusal procedures are almost identical
to the NIV refusal procedures. Consular officers
are required to inform the applicant orally and in
writing with the provision of law on which the
refusal is based, the factual basis for the refusal
(unless such information is classified), any miss-
ing documents or other evidence required, the
procedural steps that must be taken by the con-
sular officer or Department, and any relief avail-
able to overcome the visa refusal.’® Consular of-
ficers must complete Form OF-194 Visa Refusal
Worksheet and enter refusal information into the
automated IV processing system which automati-
cally updates the Consular Lookout and Support
System (CLASS) entry.*
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Before initiating review at the consular post,
the lawyer must be certain that the visa was ac-
tually refused. There are times when an applicant
and the lawyer may wonder whether a visa was
refused, whether the consular officer was seeking
additional information, or whether the officer sim-
ply declined to adjudicate the application.

§ 221(g) refusals. In nonimmigrant visa (NIV)
cases, the State Department regulations and the
FAM require the consular officer to issue or refuse
the visa at the time the application is executed and
presented.” Even when there is lack of complete
documentation, the consular officer is required to
refuse under INA § 221(g) (lack of documents).*
In this instance, the lawyer should not seek re-
view at the consular post but should try to submit
additional evidence. With INA § 221(g) refusals,
a new Form DS-156 visa application need not be
submitted when the applicant supplies additional
documents in support of the application within
one year of the refusal.* If one year or more has
elapsed since the latest refusal, the applicant must
submit a new visa application and pay the ma-
chine readable visa (MRV) fee again in order for
the case to proceed.* The updated file is reviewed
and the visa is either issued or refused.

Declining to Adjudicate. Despite the clear man-
date of the FAM regarding adjudication of all NIV
applications, the State Department admits, and
lawyers experience, instances when consular of-
ticers will decline to adjudicate an NIV applica-
tion.” This is not necessarily bad, because it may
allow the applicant to resubmit the application at
the same or another post without having to explain
a prior refusal. However, applicants and lawyers
must be careful not to assume that the officer has
declined to adjudicate the visa if it is actually a
refusal, recorded by the officer.

Quasi-Refusals. The FAM refers to “quasi-re-
fusal cases.”?® These are cases in which no formal
application has been filed but where it appears to
the consul from statements made or evidence pre-
sented that the applicant is ineligible for a visa.
The pertinent State Department regulation and the
FAM interpretation of that regulation are incon-
sistent as to what should occur in these instances.
The regulation provides: ¥

If the alien fails to execute a visa application
after being informed by the consular officer
of a ground of ineligibility to receive a non-
immigrant visa, the visa shall be considered
refused. The officer shall then insert the per-
tinent data on the visa application, noting the

reasons for the refusal, and the application
form shall be filed in the consular office.

However, the FAM provides:

If, after being informed of apparent ineligibil-
ity, the alien decides not to make a formal ap-
plication, then that particular situation does
not constitute a formal refusal, and it must
not be reported as such by the post. A quasi-
refusal entry, however, may be appropriate.

This contradiction leads to problems for the
most well-informed visa applicant. How does
one answer the question on the State Department
Form DS-156 (Nonimmigrant Visa Application)
regarding prior visa refusals in cases where an ap-
plication was never submitted?*' Due to the confu-
sion as to what constitutes a visa refusal, there is
no clear answer to this question. The regulation
should be amended to avoid the anomaly of a visa
refusal where there was no application.

Quasi-refusal cases receive a different CLASS
computer entry than do straight refusal cases.*
CLASS is the computer system available at most
posts and used by consular officers to determine
if there is a visa record on the applicant, either at
that post or anywhere in the world. For visa deni-
als, consular officers enter a code number in the
applicant’s computer record that corresponds to
the section number of the INA under which the
application was denied. In quasi-refusal cases,
consular officers are instructed to enter the appro-
priate quasi-refusal code that tracks to the poten-
tial ground of ineligibility. Lawyers have no access
to the CLASS computer system, but must try to
ascertain from their clients or the consular officers
whether the visa was refused and under what stat-
utory ground.

Elimination of “Application Received” Stamp. In
April 1981, the State Department implemented a
policy directing all posts to place a “refusal stamp”
in passports for NIV and IV refusal cases. Under
this policy, a uniform stamp stating the name of the
post, the notation “Application Received,” and the
date, were printed with indelible ink on the back
page of the passport.* The existence of an “Ap-
plication Received” stamp on the back page of a
passport was a useful way of determining wheth-
er a visa had been refused, but the policy was also
criticized for blocking the flight of would-be refu-
gees and asylum-seekers and promoting the phe-
nomenon of “refugees in orbit”—those who were
denied entry by one country after another, accept-
ed by no one, but fearful of returning to their own
home countries.*
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Calling it the “end of an era,” the Department
of State instructed consular posts in January 2007
to discontinue use of the “Application Received”
refusal stamp.* The stated rationale for this change
in procedure is that issuance and refusal data is
readily accessible to consular and border officials
in the Consular Consolidated Database (CCD).
Lawyers should be prepared to closely interview
clients regarding visa applications submitted after
January 2007 because notations indicating prior
visa applications and possible refusals will no lon-
ger be readily apparent from the presence of an
“Application Received” stamp. For pre-January
2007 visa applications, lawyers should be mind-
ful that the absence of an “Application Received”
stamp is not dispositive of whether the application
had been refused. Some refusals were entered into
consular records and the computer entry system
without the stamp being placed in the passport.
Lawyers and visa applicants must take this into
account when deciding how to answer consular
questions about prior visa refusals.

¢ Reconsideration or Resubmission of
Applications

In all IV cases, the applicant has one year af-
ter refusal to request reconsideration and need not
file a new application or pay a new application
fee.* In NIV refusals except § 221(g) refusals, the
only way to obtain “reconsideration” by the origi-
nal officer is to complete a new Form DS-156 and
resubmit the application. Before seeking review
by another officer at the consular post, the lawyer
should gather all the facts to determine whether
reconsideration or resubmission of the application
is advisable.*” The lawyer should consider con-
tacting the refusing officer to discuss the grounds
for refusal and what might be done to overcome
the refusal.® If submitting a request to reconsider
would appear to be productive, the request should
be submitted in a professional manner, complete
with a concise cover letter and indexed exhibits.*’
After providing the refusing officer sufficient time
to review the request, lawyers should follow up
with the officer for a decision.™

¢ Review Procedures at Consular Posts

Limited Review by Principal Consular Officer.
Because even the strongest and most carefully
prepared case can result in denial by an arbitrary
or inexperienced consular officer, lawyers must
at times exercise the opportunity and right of re-
view at the consular post. The State Department
regulations provide for limited review of visa re-
fusals in both IV and NIV cases.” The regulations

provide that all visa refusals must be reviewed
by the “principal consular officer or specifically
designated alternate” at the post.> The “principal
consular officer,” also referred to in the FAM as
the “reviewing” or “supervising” officer, is nor-
mally the direct supervisor to the adjudicating of-
ficer.”® The principal consular officer is required to
review the case, reach a decision, and reduce the
decision to writing on Form OF-194 Visa Refusal
Worksheet, as described above.

The regulations provide that NIV cases should
be reviewed “without delay,” but state that if the
applicant has indicated a desire to submit addi-
tional evidence, review may be “deferred for not
more than 120 days.”** In IV cases, the review is
also supposed to take place “without delay,” but
the FAM interprets this to mean “on the day of the
refusal or as soon thereafter as is administratively
possible (no later than 30 days after the refusal, in
any event).”® There is no time limit for how long
a case requiring additional evidence may be de-
ferred before the review is initiated.>

The manner in which the principal consular
officer conducts review of the visa refusals varies
from post to post. Even though the regulations re-
quire the principal officer to review all visa refus-
als, the FAM procedural notes create an apparent
conflict with respect to NIV review requirements.
According to the procedural notes, “consular su-
pervisors” must review “as many NIV refusals as
is practical and at least 20% of all refusals.”*” This
procedural note is inconsistent with the regula-
tions and encourages a review system in which
some principal officers carefully review all visa re-
fusals, others do not at all, and others go through
the entire stack in a matter of minutes.”® The FAM
should be amended to reflect the regulations
which mandate review of all NIV and IV refusals,
not just 20%.

In consulates where there is only one consul-
ar visa officer, refusals are usually reviewed by
a “consular supervisor” who has an official con-
sular commission and title. To ensure meaningful
review by an experienced consular officer, the Visa
Office should permit review of one-post consul-
ar refusals by the Advisory Opinion Division of
the Visa Office or by the chief consular officer of
a nearby post, particularly if it is within the same
country.”

Reviewing Officer’s Options. The principal con-
sular officer or designee who reviews the visa
refusal has three options: (1) affirm the denial;
(2) request an advisory opinion from the State
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Department; or (3) assume “responsibility for the
case by reversing the refusal.”® If the reviewing
officer does not agree with the refusal, he or she
must discuss the case fully with the original adju-
dicating officer before reversing the refusal.®’ The
reviewing officer cannot reverse an INA § 214(b)
refusal (failure to establish nonimmigrant intent)
without reinterviewing the applicant.®

In IV cases, the FAM suggests that the review-
ing officer should discuss the case fully with the
refusing officer before referring the case to the
Visa Office for an advisory opinion or reversing
the refusal. Reviewing officers are instructed to
pay particular attention to refusals of inexperi-
enced officers. Interestingly, the FAM procedural
notes state:

The principles of good management require
that the junior officer be involved in any ac-
tion possibly bearing on the junior officer’s
judgment and performance. Also, in the
course of discussion, the reviewing officer
may become aware of additional facts which
the refusing officer did not make clear in the
refusal worksheet. Most important, the junior
officer will learn more about the visa function
and the application of some of the more com-
plicated laws and regulations in visa work.
Ideally, any differences will be worked out
in the discussion and the refusing officer, not
the reviewing officer, will take whatever ac-
tion is necessary. Only if there is no resolution
should the reviewing officer take the action
specified in 22 CFR 42.81(c) [refer the case
to the Visa Office for an advisory opinion or
take personal responsibility for the case], and
then only after the refusing officer has been
informed what the action will be and why.**

¢ Lawyer Involvement in Post Review

Although the review procedure mandated by
regulations and the FAM is meaningless in most
visa refusal cases, lawyer intervention can lead to
meaningful review by the chief consular officer.
Even if the case has already been perfunctorily
“reviewed,” it is the authors’” experience that no
chief consular officer will give this as a reason for
denying further review. If the lawyer is present
at the post at the time of the refusal, the lawyer
should request to speak to the officer-in-charge
to go over facts and legal issues. If the lawyer is
not present at the post, the lawyer should either
fax or e-mail the chief consular officer to request
such review.

Talk With Experts. Before sending an e-mail
or fax to initiate review, the lawyer should learn
about the chief consular officer’s practices and
procedures. The best way to do this is to check
with “experts” in dealing with a particular coun-
try in question—AILA members who have partic-
ular experience with certain posts. For example:
Allen Kaye and Michael Phulwani know about In-
dia posts; Kehrela Hodkinson and Sharon Noble
know about London; Eugene Chow knows about
Hong Kong; Mark Ivener and Bryan Funai know
about Japanese posts; Jan Pederson and Angelo Pa-
parelli know about many European posts; Henry
Chang knows about Montreal; David Garson and
Lainie Appleby know about Toronto; Michael Da-
vis and the authors know about Vancouver; and
Kathleen Walker is familiar with Juarez, Mexico.
Other AILA members are experienced in dealing
with particular posts. The lawyer should also con-
sult AILA’s The Visa Processing Guide and perhaps
call or e-mail the author who prepared the article
about the post in question to ascertain his or her
views about the pertinent issues and procedures.

In talking with experts, the lawyer should find
out who is the chief consular officer and wheth-
er he or she is amenable to discussing cases over
the telephone. Experts may recommend what is-
sues are particularly important to chief consular
officers and how they will feel about reversing a
junior officer. After such consultation, the lawyer
may decide that it is better to resubmit the appli-
cation, or in an IV case, to ask for reconsideration,
rather than try to obtain review by a chief officer
who will never reverse a junior officer.

E-mail, Fax, Phone, Letter. Before phoning a post,
it is important to send a fax or e-mail advising that a
phone call will follow. A fax or e-mail should cite the
regulations providing for review and contain brief
but pertinent arguments supporting reversal. The
lawyer should advise when he or she will be call-
ing—most posts prefer telephone calls after 2 p.m.

If the lawyer is unable or the chief consular of-
ficer is unwilling to discuss the case on the tele-
phone, a detailed letter should be sent to the chief
consular officer. Although regulations require a
consular officer to keep copies of pertinent docu-
ments pertaining to a visa refusal,® officers often
return all documents to the denied visa applicant.
Therefore, it is advisable to include copies of perti-
nent documents in the letter. Citations to the FAM
are also advisable.

Reinterview. Generally, it is helpful to suggest to
the chief consular officer that he or she reinterview
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the visa applicant. At the reinterview, the appli-
cant can present additional documents to the chief
consular officer so that there will be a face-saving
reason to reverse a junior officer’s decision.

Example: In a recent case handled by the au-
thor, USCIS approved an I-130 petition filed by a
U.S. citizen mother on behalf of her step-daughter,
verifying that the qualifying relationship exists.
However, the applicant’s immigrant visa applica-
tion was later refused under INA § 221(g) by the
U.S. Consulate in Ciudad Juarez, Mexico because
the biological father was not present at the im-
migrant visa interview. An e-mail and fax were
sent to the principal consular officer at the consul-
ate detailing the facts and presenting legal argu-
ments. The e-mail and fax pointed out that there
is no legal requirement for the biological parent to
physically appear at the interview if the biological
parent is not the U.S. citizen petitioner. The author
pointed out to the reviewing officer that a step-par-
ent may petition his or her step-daughter so long
as the step-parent relationship was formed before
the child reaches 18, and that the original applica-
tion contained evidence to support the bona fide
marital relationship between the step-parents. The
consular officer reversed the refusal and encour-
aged the applicant to reappear to receive her im-
migrant visa stamp.

Congressional Letters. In the authors’ opinion, a
congressperson’s letter to a consulate or the State
Department inquiring about a case usually does
little to assist in reversing a consular visa refusal.
If a client or the lawyer complains to a congressio-
nal office about a visa refusal, a congressional aide
may write an “inquiry letter” asking about the
status of the case. These letters generally are not
welcomed by the State Department and consular
officers. They almost always result in an explana-
tion of the reasons for the refusal, rather than any
positive action.

However, it may help to obtain a carefully pre-
pared, supportive congressional letter rather than
a general inquiry letter. If a congressperson writes
a letter urging reconsideration of a visa refusal and
describes the credibility or good standing of the
applicant’s family or employer in the U.S., these
specific facts may sway a chief consular officer.

Example: A ]J-1 Training visa was denied by the
consul in Lima, Peru for a potential airplane parts
manufacturing employee who desired to come to
the State of Washington for job training. The con-
sul denied the visa on the basis that the applicant
could not prove nonimmigrant intent, pursuant to

Section 214(b) of the INA, despite the author’s ar-
guments that the employee would return to Peru
at the completion of the training to establish a
branch office of the Washington employer in Peru.
The author drafted a detailed letter for signature
by one of Washington’s U.S. senators describing
their knowledge of the Washington company and
the fact that the company was truly interested in
setting up branch offices abroad. The congressio-
nal letter stated that the company had a good rep-
utation and that its assertions should be believed.
The potential trainee returned to the Embassy to
submit another DS-156 application for the J-1 visa,
with the congressional letter (after the letter had
been faxed to the attention of the head of the NIV
section by the Senator’s office). The J-1 visa was
issued.

€ Record Disclosure

One problem in obtaining review of a visa re-
fusal by the chief consular officer or designee is
finding out what records or documents were con-
sidered in deciding to refuse the visa. The State De-
partment regulations require the consular officer to
inform all refused visa applicants of the provision
of law or regulation on which the refusal is based®
and the FAM requires the lawyer to be informed of
the reasons for denial in IV cases (if the lawyer has
specifically requested telegraphic notification and
made arrangements for payment).®® Nonetheless,
the lawyer and applicant sometimes do not have
the information and documents relied on by the
consul in a visa refusal. The State Department’s
position is that such documents and information
are exempted from disclosure by INA §222(f),
which provides: “The records of the Department
of State and of diplomatic and consular offices of
the United States pertaining to the issuance or re-
fusal of visas or permits to enter the United States
shall be considered confidential...”*

Consequently, the courts have held that in-
formation contained within a visa application is
exempt from the disclosure provisions of the Free-
dom of Information Act (FOIA) as matters “spe-
cifically exempted from disclosure by statute...”®
The courts have held that the scope of INA § 222(f)
requires that information contained in visa appli-
cations is confidential to third parties and also pre-
vents disclosure to the applicant. The courts also
interpret the law to preclude release of “informa-
tion revealing the thought-processes of those who
rule on the application.”® Thus, lawyers must
sometimes seek “review” without knowing all the
cards held by the reviewing consular officer.
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The FAM” clarifies that lawyers and applicants
are disadvantaged if they mention FOIA or the Pri-
vacy Act”! in a request for release of information.
The FAM concludes that visa records and informa-
tion contained in the visa applicant’s file are statu-
torily exempt from release under FOIA provisions.”
Because the Visa Office fears establishing a prece-
dent if it voluntarily releases information pursuant
to a FOIA or Privacy Act request, the Visa Office
established a policy of refusing to release any infor-
mation if mention is made of FOIA or the Privacy
Act.”® However, if no reference is made to those
laws, the FAM does allow the following documents
to be released to an applicant:”

(1) correspondence previously sent to or given
to the applicant by the post;

(2) civil documents presented by the applicant;
and

(3) visa applications and any other documents,
including sworn statements, submitted by
the applicant to the consular officer in the
form in which they were submitted.

Generally, only copies may be released except
for “original civil documents.””*

4 Mandatory Advisory Opinions Before
Post Review

There are special situations when the initial re-
fusing consular officer is required to seek an adviso-
ry opinion from the Visa Office in Washington, D.C.
A lawyer should ascertain whether one of these
special circumstances is involved before attempt-
ing to appeal to the chief consular officer, since a
request for review would be fruitless until the advi-
sory opinion is issued. The FAM requires that if an
advisory opinion is necessary, the officer must first
refuse the visa under INA § 221(g)”® (lack of docu-
ments) while the advisory opinion is obtained.”
See below for more details on these issues.”

ADVISORY OPINIONS

The Department of State’s Visa Office Advi-
sory Opinions Division (AOD) issues advisory
opinions on a variety of legal questions and is-
sues pertaining to IV and NIV matters. Members
of Congress, lawyers, and individuals may initiate
requests for opinions from AOD. AOD also ren-
ders advisory opinions to consular posts abroad
on questions involving proper visa classification,
specific grounds for visa eligibility, and other legal
issues concerning visa applications.

The overwhelming majority of advisory opin-
ion requests come from consular officers, with
only a small number of advisory opinion requests
coming from lawyers. Requests for advisory opin-
ions have increased since the implementation of
additional security measures after September 11,
2001.” The most common questions posed to AOD
pertain to misrepresentation of material facts (INA
§ 212(a)(6)(C)), nonimmigrant visa classifications
(particularly E, H-1B, and R), diplomatic visas,
visa revocation requests, and unlawful presence
(INA § 212(a)(9)(B)).

If the lawyer believes the refusing visa officer
or the chief consular officer made a mistake of
law in refusing an application, the lawyer should
consider seeking an advisory opinion from the
AOD.* The advisory opinion may result in a fa-
vorable decision for the applicant. The FAM pro-
vides for issuance of advisory opinions on legal
matters for both NIV and IV cases.?! It is also pos-
sible to obtain an advisory opinion in a hypotheti-
cal situation. The Advisory Opinion Division has
discretion whether or not to answer hypothetical
questions, and may refuse to opine if it appears the
lawyer is trying to foreclose the consular officer’s
authority in a given case by presenting a “fait ac-
compli” letter to the officer referencing an opinion
from the Visa Office.®

¢ DHS Consultation and Review Authority

A2003Memorandum of Understanding (MOU)
between DOS and DHS defines the two agencies’
respective roles with regard to the issuance of
advisory opinions.* Although the State Depart-
ment will continue to issue advisory opinions and
prescribe guidance concerning advisory opinions
that may be sought by consular officers, it agreed
to consult with the Secretary of Homeland Secu-
rity concerning changes in that guidance.** In ad-
dition, the Department of State agreed to copy the
Department of Homeland Security on all outgoing
advisory opinions (both security-related and non-
security-related).®” The MOU further provides that
advisory opinions are “without prejudice to the
authority of the Secretary of Homeland Security
to refuse or revoke a visa.”* The Department of
Homeland Security is granted access to all adviso-
ry opinions and may seek consultation concerning
any opinion that may affect homeland security.
Thus, lawyers should be aware that if an advisory
opinion issue involves policy matters, the opinion
process will be lengthy because of the need to con-
sult with DHS.
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€ Legal Effect of Opinion

There is an apparent conflict between the INA
and the State Department regulations concern-
ing the effect of an advisory opinion. A regulation
states that: “Rulings of the [State] Department con-
cerning an interpretation of law, as distinguished
from an application of the law to the facts, shall be
binding upon consular officers.”®

However, the State Department interprets INA
§ 104(a)® (which provides that the Secretary of
State does not have authority over consular visa
decisions) as granting to consular officers absolute
authority to issue and refuse visas. If a consular
officer decides to ignore an advisory opinion, how
could the Visa Office or DHS enforce compliance?
In reality, the Visa Office would most likely re-
quest another consul in the post to issue the visa
in accordance with the advisory opinion.

In Garcia v. Baker, the State Department took
the position that the Advisory Opinion Division
only offers “guidance” and that the “final decision-
making authority over the question of whether to
issue [the plaintiff] a visa rested with [the consul-
ar] officers.”® The court ruled that it had no juris-
diction to consider the plaintiff’s claim against the
Visa Office for rendering an improper advisory
opinion. The court opined that even if it found
that the Advisory Opinion Division was incorrect,
“there is a serious question as to whether granting
plaintiff’s prayer for relief would achieve the re-
sult they seek,” since neither the court nor the Visa
Office had authority over the consular officer.”
Due to the lack of either administrative or judicial
review requiring consular officials to abide by the
rule of law, consular officials really do have total
“final decision-making authority” and can, at least
in theory, ignore advisory opinions.

€ Processing of Opinion Requests

All advisory opinion requests submitted with
the Visa Office are routed through the Office of
Public and Diplomatic Liaison, Public Inquiries
Division. The Public Inquiries Division reviews all
requests to determine whether they involve factual
or legal questions. If the Public Inquiries Division
considers a request for an advisory opinion to in-
volve a factual matter or a request for information,
it may forward the request to the consular post or
attempt to answer the question directly.

Organization and Staff of Advisory Opinions
Division. Requests pertaining to legal issues are
forwarded to the Advisory Opinions Division,
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headed by Chief Officer Jeffrey Gorsky.”" There are
ten full-time staff positions responsible for issuing
advisory decisions within the Advisory Opinions
Division. The staff includes both civil service offi-
cers, including three in attorney-advisor positions,
and foreign service officers.

Requests Initiated by Lawyers. When a lawyer
initiates an advisory opinion request, the general
procedure is for the Public Inquires Division to
communicate with the consulate requesting its
views on the issue. The AOD and the Public Inqui-
ries Division communicate with posts by e-mail,
cable, or diplomatic pouch, with e-mail being the
preferred method of communication. By routing
all requests through the Public Inquiries Division,
the delays caused by AOD having to communicate
with consular posts have been greatly reduced. By
the time AOD receives the file and the request for
an advisory opinion, the Public Inquiries Division
should already have communicated with the post
and obtained any necessary information. Thus,
theoretically, AOD is able to respond directly to
the inquiry, and the need for additional commu-
nication with the post by AOD is eliminated. The
processing time for obtaining the opinion can be
delayed considerably if the AOD needs to obtain a
response from the post.

When initiating an advisory opinion request,
lawyers should send the consular post a copy of
the documents submitted to the Public Inquiries
Division. If both the Public Inquiries Division
and AOD are aware that the post has copies of all
documents and information, it may be possible to
communicate solely by e-mail or cable, rather than
by diplomatic pouch. Lawyers also should include
copies of all correspondence received from the
consular officer. If the advisory opinion request is
complete, the Public Inquiries Division and AOD
may bypass contacting the consulate, which will
save considerable time.

To avoid the delays caused by obtaining a re-
port from the consulate, lawyers should encourage
the consular officer to request an advisory opinion
from the Visa Office. If this occurs, the lawyer can
also provide a letter and possibly a brief to the
AOD, giving his or her version of the legal issues.
If the lawyer asks the AOD for additional time
to submit evidence or legal arguments, the AOD
should withhold its decision pending receipt of
this information from the lawyer.

Processing Time. The time required for pro-
cessing an advisory opinion varies according to
the AOD’s work schedule. Cases are not always
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handled in the order received. Workload constraints
at the different posts make it impossible for AOD
to provide a standard time period for processing
advisory opinion requests. However, once the Visa
Office has all of the required documentation need-
ed to resolve an issue, most requests are answered
within 30 days.

Expedite Requests. If a lawyer can provide
proper justification for expeditious handling, the
AOD may grant expedited processing. For truly
time-sensitive emergencies, such as diversity
cases facing expiration or medical/humanitarian
emergencies, lawyers may call or e-mail AOD di-
rectly without first contacting the Public Inquiries
Division. Business necessity will rarely be consid-
ered an emergency and aging out cases generally
are not considered to be emergencies because of
the enactment of the Child Status Protection Act.*
Lawyers should be prepared to explain why ex-
peditious handling is justified, remembering that
virtually all visa applicants prefer to have their
visa now rather than later.

HOW TO OBTAIN AN ADVISORY OPINION
€ What to Include

Lawyers requesting an advisory opinion should
present issues as succinctly as possible. Avoid ex-
cessive documentation, particularly documentation
that involves factual issues that are not appropriate
for advisory opinion review. The submission of ex-
cessive documentation to AOD results in additional
work that can delay the process of issuing the advi-
sory opinion. Advisory opinion requests should in-
clude the following information:

e if sent via e-mail, identify yourself as the
lawyer for the visa applicant and request
that the inquiry be directed to the Public In-
quiries Division for an advisory opinion on
a legal issue;

¢ full name, date and place of birth, and na-
tionality of the visa applicant;

¢ consular post, name of consular officer, and
post file number, if known;

* type of visa application;
¢ date application was submitted;

¢ visa decision (refusal or request for addi-
tional information);

* brief summary of undisputed facts relevant
to the application;
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¢ statement of legal issue(s) involved;

¢ relevant statutory sections, regulations, For-
eign Affairs Manual (FAM) provisions, or
other pertinent legal authority;

¢ discussion of how the law applies to the
facts; and

¢ legal arguments.

Legal arguments may be presented in the form
of a brief. Since three of the Division’s ten staff
members are lawyers, they are familiar with briefs.

€ Where to Send

The preferred method of initiating an advisory
opinion is by sending a request via e-mail to le-
galnet@state.gov. Lawyers who utilize this e-mail
address will receive an automatic confirmation re-
ceipt. In addition to making the request via e-mail,
an advisory opinion may be initiated by mailing
the request.

E-maillegalnet@state.gov
Mailing Address

Office of Public and Diplomatic Liaison
Public Inquiries Division, Room L703
Department of State

2401 ‘E’ Street, NW; Washington, D.C.
20520-0106

Public Inquiries Division

Tel: (202) 663-1225 / Fax: (202) 663-3899
Monday-Friday, 8:30 am-5:00 pm EST

Advisory Opinions Division

Tel: (202) 663-1185 (Front Office, for
emergency cases or to check status)

L g Criminal Issues

Concerning requests for advisory opinions in
connection with criminal conviction issues, the
FAM lists information and documents required to
be included in the request. Before issuing an advi-
sory opinion about whether a conviction is a crime
of moral turpitude, a petty offense or a conviction
at all under U.S. law, or concerning other related
issues, the Division must receive certified copies
of the following:

(1) the charges forming the basis of the convic-
tion;

(2) the provisions of law in full on which such
charges were predicated;
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(3) the judgment of the court;

(4) in cases of expungements, a copy of or a ci-
tation to the procedural law setting forth the
effect of the expungement; and

(5) whenever applicable, the consular officer’s
determination as to the wvalue of the goods
involved in the crime if such information is
not part of the record of conviction.”

The FAM specifies that it is the consular post
that must provide this information, but in the au-
thors” opinion a lawyer should also be able to pro-
vide it, especially where the lawyer initiates the
inquiry and especially when he or she does so in a
hypothetical context.

MANDATORY ADVISORY OPINIONS

As noted above, there are several issues re-
quired by the FAM to be submitted to the Advisory
Opinion Division. ** Lawyers should be careful
to make sure the consul actually does request an
opinion on such issues. Be prepared to present the
facts and legal argument on the client’s behalf to
the AOD, to supplement what is provided by the
consul. Advisory opinions are required concern-
ing the following issues:

4  Fraud or Misrepresentation

In most cases, a consular officer must seek an
advisory opinion from AOD before making an INA
§ 212(a)(6)(C)(i) determination.” Advisory opinion
requests concerning this issue account for approxi-
mately 50% of all opinions processed by AOD.

To determine whether the applicant has will-
fully misrepresented a material fact to obtain an
immigration benefit resulting in ineligibility for a
visa under INA § 212(a)(6)(C)(i), the consul must
interpret whether the claim of misrepresentation
concerns a “material” fact or facts.” The Attor-
ney General has defined materiality as follows:
“A misrepresentation made in connection with an
application for visa or other documents, or with
entry into the United States, is material if either:
(1) the alien is excludable on the true facts, or (2)
the misrepresentation tends to shut off a line of
inquiry which is relevant to the alien’s eligibility
and which might well have resulted in a proper
determination that he be excluded.”*

The second part of the Attorney General’s defi-
nition has become known as the “Rule of Probabil-
ity.”” The FAM contains an excellent discussion of
materiality and the Rule of Probability, including
examples of what is and what is not a material fact.
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The FAM requires all cases falling under the Rule
of Probability in which the consular officer decides
against the interest of the applicant to be submit-
ted for an advisory opinion.” If the consul is to
decide in the applicant’s favor in a difficult case,
consular officers are invited, but not required, to
submit a request for an opinion.'™ The FAM lists
for the consul what facts and information must be
included in a request for an advisory opinion con-
cerning this issue.'”!

Asstated above, advisory opinion requests con-
cerning the Rule of Probability account for more
than 50% of all opinions processed by the AOD. If
a lawyer requests an advisory opinion subsequent
to a final visa refusal involving the Rule of Prob-
ability, the AOD will not issue another advisory
opinion, because it would have already issued an
opinion, assuming the consular officer requested
an opinion as required by the FAM. If the consular
officer failed to request a required opinion, the
lawyer should seek a “hypothetical” opinion and
use the response, if favorable, to submit the issue
once again to the consular officer, pointing out that
a formal opinion must be sought. Lawyers should
inform the AOD if required opinions are not being
sought by consular officers. Lawyers should be-
come involved early in cases potentially involving
a material misrepresentation. Lawyers can ask the
AQD to delay rendering an opinion so the law-
yer can submit legal argument. However, once the
opinion is issued, it will be difficult—albeit pos-
sible—to obtain reconsideration of the opinion.

No advisory opinion request is required when
an applicant for a visitor visa makes an express
statement to a consular officer that he or she in-
tends to accept authorized employment in the
United States. The consular officer may make a
finding of excludability for fraud or misrepresen-
tation without requesting an advisory opinion.'*

Similarly, where an applicant for admission as
a visitor or student makes an unambiguous admis-
sion of an intent to reside permanently in the Unit-
ed States, an advisory opinion is not required.'”

Finally, cases involving the use of fraudulent
documentation (i.e., job letters, school records,
deeds, bank statements) to overcome the presump-
tion of intending immigration under INA § 214(b)
do not require an advisory opinion.'**

€  What is a Benefit?

The ground of ineligibility under INA § 212(a)
(6)(O)(@) includes fraud or misrepresentation in-
volving “other benefits.” The FAM requires con-
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sular officers to request an advisory opinion in
cases where the consular officer believes some-
thing constitutes a “benefit” under that law.'® The
FAM gives examples of certain benefits that do fall
under § 212(a)(6)(C)(i), including requests for ex-
tension of stay, requests for change of NIV status,
requests for alien employment certification, and
several other examples.'” In such cases the con-
sular officer need not seek an advisory opinion.

L g In Absentia Convictions

State Department regulations specify that a
conviction in absentia (i.e., imposed while the per-
son was not present) do not constitute a conviction
within the meaning of the INA’s sections making
criminal convictions a ground of exclusion.'”” Ac-
cordingly, the FAM requires consular officer offi-
cers to seek an advisory opinion in cases where
the facts suggest that a conviction may have been
imposed in absentia.'*®

L 2 Political Crimes

The INA provides that excludability may not
be based on a criminal conviction if the crime
was for a “purely political offense.”'” The FAM
requires a consular officer to request an advisory
opinion if there is “any indication” that a convic-
tion is of a political nature."’ The FAM states, “[i]t
has been generally considered that the crimes of
espionage, treason and sedition are ‘pure’ politi-
cal offenses.”™ This issue is ripe for the lawyer to
present facts and information about political pros-
ecutions in the particular country. Criminal pros-
ecutions verge toward political persecution, and
thus are not proper grounds of exclusion, when
they are “obviously based on fabricated charges or
[are] predicated upon repressive measures against
racial, religious, or political minorities.”"* If the
punishment imposed for the conviction was cruel
and unusual, or disproportionate, it may indicate
that the conviction was for a political offense.'”

¢  Military Deserters

Under INA §212(a)(8)(B), persons who de-
parted or remained outside the U.S. for the pur-
pose of evading training or service in the U.S.
armed forces in a time of war or declared national
emergency are ineligible for a visa. This section
includes persons who were U.S. citizens but who
are now aliens applying for a visa. An advisory
opinion must be requested before any deserter
who subsequently received a discharge from the
armed forces may be issued a visa."* The Adviso-
ry Opinion Division will evaluate the disposition

13

of the desertion aspect of the case by the military
to determine whether the alien has been relieved
of ineligibility by the discharge.

€  Returned Visa Petitions

Consular officers may return an approved visa
petition to USCIS when the officer uncovers evi-
dence that, had it been available to USCIS, would
have resulted in the petition being denied. If US-
CIS reaffirms the visa petition and upholds its ap-
proval but the consular officer still believes that
the petition should not have been approved and
does not have any new evidence which was not
previously considered by USCIS, the officer is di-
rected to send the entire case to AOD for review
and discussion with USCIS headquarters."> If
AQD believes there is merit to the officer’s argu-
ments, it will send the issue to USCIS Headquar-
ters for further review. However, if AOD finds no
merit to the officer’s arguments, it will instruct the
officer to proceed with processing the visa pursu-
ant to the approved visa petition.

It should be emphasized that an advisory
opinion is not required if the officer returns the
reaffirmed petition to the USCIS because of sub-
stantial new evidence not previously considered
by USCIS in its decision to reaffirm. AOD Chief
Jetf Gorsky comments that this is an often-misun-
derstood note. If a consular officer obtains new
evidence about a case subsequent to USCIS reaf-
firmation, the consular officer does not need to re-
quest an advisory opinion. The consular officer is
entitled to send the new information back to the
USCIS for further review. Conceivably, this could
occur several times before an advisory opinion is
required. The opinion is required only when the
officer is dissatisfied with a USCIS decision based
on undisputed facts.

¢ Invalidated Labor Certifications

If a consul desires to invalidate a labor certifi-
cation, the consul must first request an advisory
opinion on the issue from AOD."¢ Invalidated la-
bor certifications generally arise from misrepre-
sentation of the applicant’s experience abroad or
related issues of fraud.

ISSUANCE OF ADVISORY OPINIONS

When a consular officer requests an advisory
opinion, the Visa Office will not issue a copy of
the advisory opinion directly to the lawyer or
applicant. AOD interprets INA §222(f) (confi-
dentiality of visa records) to govern advisory
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opinions. However, the VO will send a letter to
the lawyer or applicant explaining the substance
of the advisory opinion, unless classified or other
sensitive information is involved. Key advisory
opinions are kept in a precedent file at the Visa
Office in Washington D.C., but the file is not open
to the public due to § 222(f) concerns, and is only
for internal use.

COURT CHALLENGES

The Supreme Court has held that the power
to exclude aliens is a fundamental aspect of sov-
ereignty that inheres in both the executive and
legislative branches of government."” The Court
has affirmed “[t]he power of Congress to exclude
aliens altogether from the United States, or to
prescribe the terms and conditions upon which
they may come to this country, and to have its de-
clared policy in that regard enforced exclusively
through executive officers, without judicial inter-
vention.”'® These holdings often make it difficult
to obtain judicial review of immigration decisions,
and this is particularly true for consular decisions.
In 1988, the Supreme Court declined to review
a holding by the court of appeals that a consul-
ar visa refusal is not subject to judicial review.'’
Nonetheless, there are steady signs of growth in
the principle that the government in all its affairs
must adhere to the rule of law, and may be held ac-
countable to that principle in court. As shown by
the cases discussed below, there is reason to hope
that someday consular decisions will routinely be
subject to judicial review, not only in cases where
the decision is made on U.S. soil, but also when
the decision is made beyond the shores of the U.S.
Legislative proposals to guarantee judicial review
are discussed in another section below.

An interesting and important issue is whether
issuance of an advisory opinion by the Visa Office
in the U.S. permits federal court jurisdiction over a
challenge to an adverse advisory opinion. One ba-
sis for precluding judicial review of consular visa
decisions is the fact that these decisions are made
outside the territorial limits of the U.S. While some
courts have extended constitutional protection
“whenever and wherever the sovereign power of
(the) government is exerted,”'® the courts have
consistently denied judicial review of consular visa
decisions, with a few limited exceptions.'*

In Garcia v. Baker, the plaintiffs asserted juris-
diction to sue the State Department, including the
Chief of the Advisory Opinions Division, to chal-
lenge an adverse advisory opinion resulting in de-
nial of an immigrant visa.'” The plaintiffs were a

14

permanent resident mother and her daughter. The
mother petitioned for an immigrant visa on behalf
of the daughter. The daughter’s visa application
was denied in Honduras pursuant to former INA
§ 212(a)(19) (willful and material misrepresenta-
tion). The plaintiffs asserted jurisdiction on the
basis of the Administrative Procedure Act."” An
officer in the Advisory Opinions Division under
former Chief H. Edward Odom was also a named
defendant, having been the person who allegedly
“rendered an unlawful ruling on a question of law
relating to a finding of permanent excludability
against plaintiff.”'** The plaintiffs argued that the
requirement of an advisory opinion in their case
(pursuant to the “Rule of Probability”) brought
the Visa Office into the case, giving the court per-
sonal and subject matter jurisdiction.

The Garcia plaintiffs based their argument
to support standing and jurisdiction on a line of
First Amendment cases. In Abourezk v. Reagan,'®
the Visa Office was involved because of the INA's
requirement of State Department certification to
Congress that the alien’s visit would threaten na-
tional security.””® The federal district court in that
case, in finding jurisdiction, noted:

Such 19th Century decisions as The Chinese Ex-
clusion Cases,'” upon which the government
relies, have largely been ignored in favor of a
more enlightened jurisprudence. [T]he deci-
sion here was made not by a consular official
stationed abroad but by high-level State De-
partment officials pursuant to general guide-
lines. Thus, decisions which have refused to
consider discretionary determinations of con-
suls have only limited application.'?®

The Garcia plaintiffs, citing another Supreme
Court decision,'® asserted that they had a consti-
tutionally protected liberty interest to live with
immediate family members. The district court ul-
timately ruled against the plaintiffs and granted
the defendants” motion to dismiss based on lack of
jurisdiction, standing, and justiciability.'* It noted
that “courts have consistently rejected attacks on
consular decisions, whatever form they take.”"!
The court remarked that neither the Attorney
General nor the Secretary of State can require con-
sular officers to grant or deny visa applications.
The court also referred to a Second Circuit case,
Burrafato v. Department of State,'** which held that
“no constitutional right of a citizen spouse was
violated by the denial of her alien spouse’s visa
application.” In Abourezk and other cases cited by
the plaintiffs, it was First Amendment constitu-
tional rights that were given special treatment by
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the courts.'® Therefore, it is questionable wheth-
er challenges to advisory opinions not involving
fundamental constitutional claims will be heard
by the courts.

In Shimizu v. Department of State, a federal dis-
trict court held it had jurisdiction to review the
validity of a consular decision to revoke a visa.'** In
this case, the consul in Vancouver, British Colum-
bia, revoked the plaintiff’s E-2 visa. The plaintiff
subsequently entered the U.S. in B-1 status and
then sued both the INS and the State Department.
The Court assumed jurisdiction based largely on
a similar Ninth Circuit case.'®® However, in that
case and in others, the courts assumed jurisdic-
tion where the alien was in the U.S. at the time of
the consular action.'® Shimizu is the first case in
which a court assumed jurisdiction to review a
visa revocation when the alien was abroad at the
time of the revocation. This case further weakens
the absolute power of consuls abroad. Plaintiffs
were represented by AILA member Peter Schey
and others.

In Patel v. Reno,'® the Ninth Circuit held that
there is mandamus jurisdiction to compel a con-
sular officer to make a decision on a visa applica-
tion. In Patel, the wife and children of a naturalized
U.S. citizen were the beneficiaries of an approved
immigrant petition that was forwarded to the
U.S. Consulate in Bombay, India."® The consul-
ate, suspecting that the U.S. citizen husband was
naturalized under false pretences by marrying an
American citizen while still being married to his
wife in India, returned the immigrant petition to
the INS for further investigation and suspended
action on the visa applications.™ It its decision,
the Court acknowledged that “[n]Jormally a con-
sular official’s discretionary decision to grant
or deny a visa petition is not subject to judicial
review. However, when the suit challenges the
authority of the consul to take or fail to take an
action as opposed to a decision taken with in the
consul’s discretion, jurisdiction exists.”'*

In Rasul v. Bush,'*' the Supreme Court held
that there is writ of habeas corpus jurisdiction to
review the physical custody of aliens being held
at the U.S. Naval Base at Guantanamo Bay, Cuba.
The Court concluded that aliens may invoke habe-
as jurisdiction in a territory over which the Unit-
ed States exercises plenary and exclusive jurisdic-
tion, but not “ultimate sovereignty.”'** The Court
found that jurisdiction exists for aliens outside of
the U.S. under both the General Federal Question
jurisdiction and the Alien Tort Claims Act. The
Court observed that “[t]he courts of the United
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States have traditionally been open to nonresi-
dent aliens.”' In, Hamdan v. Rumsfeld, another
important Guantanamo case, the Supreme Court
affirmed its own habeas jurisdiction despite the
existence of the Detainee Treatment Act (DTA),
which sought to strip federal courts of habeas
jurisdiction for petitions filed by Guantanamo
prisoners. At least in theory, Rasul and Hamdan
support the argument that non U.S. citizens who
are physically outside of the U.S., including visa
applicants before a U.S. consulate, should be able
to invoke federal judicial review.

OTHER WAYS TO QUESTION CONSULAR
DECISIONS

€  Visa Services, Public Inquiries Division

There are other ways for a lawyer to contact
the Visa Office to question a consular officer’s ac-
tion or inaction. Visa Services, Public Inquiries
answers requests for general information about
visas and consulates or for a status report on the
processing of a particular case if processing has
been delayed.'** If action appears to be taking
too long, a telephone call, fax, or letter to Visa
Services, Public Inquiries may result in an e-mail
from the Visa Office to the post inquiring about
the status of the case. Visa Services, Public Inqui-
ries should not be used to question or challenge
a visa refusal.

The Post Liaison Division is responsible for
monitoring the policies and procedures of the
various posts. If a lawyer has complaints about
a particular post policy or procedure, as opposed
to a complaint about an individual case, these
complaints can be addressed by telephone or in
writing to the Post Liaison Division. Generally, a
response will be issued to the lawyer, either from
the Post Liaison Division or from the Public In-
quiries Division.

¢  AILA Liaison Meetings

Lawyers are reminded that AILA schedules
regular meetings with the Visa Office. Lawyers
should submit problems, issues, and complaints
to the Chair of the AILA/VO Liaison Committee.

* Other Channels

As a lawyer becomes more involved in a con-
sular visa practice, he or she will undoubtedly
get to know various consuls and officials of the
Visa Office. It cannot be denied that knowing
whom to call and who has authority over certain
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matters may assist in individual cases. However,
the authors and other lawyers have observed that
some consular officers have disdain for officials
in the “ivory tower” of the Visa Office and reject
Visa Office attempts to influence their decisions.
Thus, attempts to obtain Visa Office assistance
may be counterproductive in individual cases.

Unfortunately, there are few other channels
available to challenge visa refusals. As discussed
above, congressional involvement via standard
status inquiries is often unproductive. Similarly,
media attention probably has little effect on an
overseas consular officer. Going to court is almost
impossible. The limited channels for challenging
consular decisions contributes to the high level of
frustration involved in a consular practice.

LEGISLATIVE PROPOSALS

4 The Right to Lawyer Representation at
Visa Interviews

In Fiscal Year 2007, consular officers stationed
overseas received over 8.5 million NIV applica-
tions.'* They refused almost 25%, or approximate-
ly 2.1 million of these NIV applications.'*¢ Consuls
have the authority to deny lawyer presence at
consular interviews, deny any explanation of the
reasons for a visa denial other than a citation to
the pertinent statutory authority, and withhold
access to the visa record. The increased duties of
consular officers, combined with ever-increasing
numbers of visa applications, leads inevitably to
uneven or unfair treatment of visa applicants. Fur-
ther, consular absolutism is contrary to the legal
trend toward increased due process and meaning-
ful review of administrative decisions in the im-
migration process.

The right to legal counsel is a fundamental
right guaranteed in the U.S. Constitution.'” Ex-
isting statutes arguably already require the State
Department to permit lawyer representation at
consular interviews.'*® Even if existing law does
not require extending this right to visa applicants
abroad, advancing notions of fundamental fair-
ness and administrative due process require law-
yer representation at consular interviews. Law-
yer representation is permitted in virtually every
other similar agency setting. Consular interviews
should no longer be the exception to the rule. The
INA and State Department regulations must be
amended to provide for lawyer representation at
consular interviews.

¢ Administrative and Judicial Review of
Visa Refusals

Similarly, legislation should establish a system
of administrative and judicial review of certain
categories of consular visa refusals. The legislation
should create a visa review pilot program, first at a
few selected consulates, and gradually expanding
the program as the cost and method of funding
the program are evaluated.

Details of appropriate administrative review
procedures are contained in the February 1990
American Bar Association (ABA) Resolution draft-
ed by the author for AILA and the ABA." The
Resolution states that regulatory or statutory pro-
visions establishing administrative review should
provide that:

a. a written explanation shall be provided by
the consular officer of the factual and legal
grounds for the denial of the immigrant or
nonimmigrant visa;

b. visa applicants and their attorneys shall
have reasonable access to the visa applica-
tion record, including, if applicable, copies
of Visa Office advisory opinions;

c. review may be initiated by either the U.S.
sponsor/petitioner or the applicant;

d. review shall be conducted by specially
trained and independent administrative law
judges within the State Department;

e. decisions shall be based on the written re-
cord in the case and any additional written
submissions from the U.S. sponsor/peti-
tioner, the applicant, or the attorney of re-
cord, and by the consular officer;

f. review shall be available for both questions
of law and fact; and

g. a written decision shall be issued, with ex-
planation, upholding or reversing the visa
denial.™

Legislation should also authorize judicial re-
view in federal district court of decisions by the
administrative law judges after exhaustion of ad-
ministrative remedies, pertaining only to ques-
tions of law, including whether the decision was
arbitrary, capricious, or otherwise not in accor-
dance with law."! The legislation should grant
judicial standing to both the U.S. sponsor/peti-
tioner and to the visa applicant.” Although AILA
has taken a position in favor of judicial review of
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consular visa decisions, both the ACUS Recom-
mendation and the ABA Resolution do not call for
judicial review.'*

In recent years the experience of review boards
such as the Administrative Appeals Office (AAO,
a part of USCIS), Board of Immigration Appeals
(BIA, a part of the Executive Office for Immigra-
tion Review), Board of Alien Labor Certification
Appeals (BALCA, a part of the Department of La-
bor), and the Board of Appellate Review and Ex-
change Visitor Waiver Review Board (Department
of State), prove that administrative review need
not be prohibitively costly." It is possible to charge
a reasonable filing fee to cover the estimated cost
of administrative review. A carefully implemented
pilot program should be able to control the costs
and establish a viable method of funding.

Providing judicial review of visa refusals will
not create a flood of judicial appeals. Now that
there are administrative review boards for labor
certification and other immigration cases, the
quantity of appeals from BALCA, BIA, or AAO de-
cisions to federal court has been relatively small.
Only the most serious and egregious visa refusal
cases will make their way to federal court.

CONCLUSION

Even before the right of representation and full
consular review is guaranteed by legislation, law-
yers must become more involved in consular pro-
cessing, seeking informal review by chief consular
officers and requesting advisory opinions from
the Visa Office in appropriate cases. Further litiga-
tion must continue to expand the limits of judicial
intervention in visa cases. Lawyer involvement
and intervention is the primary safeguard against
abuse of discretion and arbitrary decisions by con-
sular officers.

ADDENDUM: GENERAL GUIDELINES

1. Lawyers should assert their clients’” right to
have the lawyer involved in consular pro-
cessing.

2. Lawyers should provide visa applicants, ex-
cept in routine visitor or student cases, with
a lawyer cover letter to the consulate list-
ing enclosures and summarizing important
facts and legal arguments.

3. In correspondence with consular officers, law-
yers should refer to pertinent State Department
regulations and provisions of the FAM.
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4.

10.

11.

12.

14.

15.

When permitted and when feasible, law-
yers should appear at consular interviews
or meet separately with consular officers to
discuss cases and present legal arguments.

Congressional intervention should be uti-
lized sparingly, when the Congressperson
can provide a carefully prepared, supportive
letter, rather than a general inquiry letter.

Lawyers should carefully examine visa re-
jections to determine whether the visa was
formally refused, or whether the consular
officer was seeking additional information
under INA §221(g) (lack of documents),
was declining to adjudicate the application,
or was making a “quasi-refusal.”

Lawyers should consider requests to recon-
sider refused visa applications or resubmit the
application to the original refusing officer.

Lawyers should consider seeking review of
visa refusals by the chief consular officer at
the post.

In seeking review by the chief consular of-
ficer, lawyers should check with AILA “ex-
perts” before dealing with a particular post.

Faxes or e-mails seeking review by the chief
consular officer should cite regulations and the
FAM provisions regarding review and state
brief arguments supporting visa issuance.

Faxes or e-mails seeking review should be fol-
lowed by a lawyer telephone call to the chief
consular officer to discuss the case and to sug-
gest a reinterview of the visa applicant.

Lawyers should encourage consular officers
to request, or lawyers should request directly,
advisory opinions on legal issues from the
Advisory Opinion Division of the Visa Office.

. Advisory opinion requests from lawyers

should include copies of all letters and doc-
uments concerning the case, including let-
ters from the consular officer.

For issues required by the FAM to be submit-
ted to the Advisory Opinion Division, law-
yers should make sure that consuls request
an opinion and lawyers should provide le-
gal input to the Division on the issue.

Lawyers should share the results of adviso-
ry opinion requests with other immigration
practitioners, via Interpreter Releases or AILA
publications.
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16. Lawyers should utilize the Visa Services, 18. Lawyers should submit problems, issues,
Public Inquiries Division to request general and complaints concerning consular process-
information about consulates or to request ing to the AILA/VO Liaison Committee.
the Visa Ofﬁc.e to contact t‘he post to mquire 19. Lawyers should encourage legislation seek-
about a particular case if processing has ing administrative and judicial review of
been delayed. visa denials and guaranteeing lawyer pres-

17. Lawyers should forward complaints about ence at consular interviews.
particular post policies or procedures to the
Visa Office’s Post Liaison Division.
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